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(aj there were good reasons for failure to  present i t  in the proceeding 

before the agency, the court may remand the matter to the agency with 

directions that the agency receive additional evidence and conduct addi

tional factfinding. 

(b) there were alleged irregularities in procedure before the agency, the 

court may take proof on the matter. 

(2) The agency maymodify its action by reason of the additionalevidence 


and shall file any modifications, new findings, ordecisions with the 

reviewing court. [I.C., 3 67-5276, as added by 1992, ch. 263, 9 48, p. 783.1 


67-5277. Judicial review of issues of fact. -Judicial reviewshall be 

conducted by the court withouta jury. Unless otherwise provided by
statute, 
judicial review of disputed issues of fact must be confined to the agency 
recordfor judicial review as defined in this chapter,supplemented by 
additional evidence taken pursuant to section 67-5276, Idaho Code. [I.C.,
3 67-5277, as added by 1992, ch. 263, 3 49, p.783.1 

Cited in: JeffersonCounty v. Eastern 
Idaho Regional MedicalCtr., -Idaho -, 883 
P.2d 1084 (Ct. App. 1994). 

67-5278. Declaratory judgment on validity or applicability of 
rules.-(1)The validity or applicabilityof a rule maybe determined in an 
action for declaratory judgement in the district court, ifit is alleged that the 

j rule, orits threatened application interferes withor impairs, or threatens to 
interfere with or impair, the legal rights or privileges of the petitioner. 

(2) The agency shall be made a party to  the action. 
(3)  Adeclaratory judgement may be rendered whether or notthe petitioner 

has requested the agency to pass upon the validity or applicability of the 
rule in question. [1965, ch. 273, 3 7, p. 701; am. and redesig. 1992. ch. 263,
5 50, p. 783.1 

Compiler's notes. This section was for
compiled as $ 67-5207 andmerly was 

amendedandredesignatedas Q 67-5278 by
0 50 of S.L.1992,ch. 263, effective July 1, 
1993. 

Ci ted in: IdahoFalls Consol. Hosps. v. 
Board of County Comm'rs, 104 Idaho 628,661 
P.2d 1227 (1983). 

analysis 

Compliance with 0 39-418. 

Jurisdiction. 

Right to challenge rules. 


Compliance with 9 39-418. 

The remedies of this section are not avail


able after a final determination of the Board 

unless the provisions of $ 39-418 are strictly 

complied with; $ 39-418dictatesthe exclu

sive procedure for appeal or review of a final 

boarddecision unlesstheprocedurefails to 

provide anadequate remedy. Lindstrom v. 

District Bd. of Health, 109Idaho956, 712 


P.2d 657 (Ct. App. 1985). 

Jurisdiction. 
Where no final determination of the Dis

trict Board of Health was involved, the Board 
did not raise thequestion of whetherthe 
action for declaratory relief was timely filed 
before thedistrictcourt, the parties essen
tiallyagreedupon thefacts,evidencewas 
adduced in the district court for determina
tion of one disputed factual issue, and neither 
party had challenged any of the court's find
ings, the district court had jurisdiction under 
$ 39-417 to engage in the review authorized 
by this section. Lindstrom v. District Bd. of 
Health, 109 Idaho 956,712 P.2d 657 (Ct.App. 
1985). 

Right to Challenge Rules. 
while anapplicanthas no proprietary

"right" to a license before it is duly issued, i t  
will not be gainsaid that she has a "right" to 
consideration of her application under valid 
legal standards;thisrightwassufficientto 

I 



confer standing t o  challenge a rule. Rawson v. 
Idaho State Bd. of Cosmetology, 107 Idaho 
1037, 695 P.2d 422 (Ct.  App. 1985). 

67-5279. Scope of review -type of relief. -(1)The court shall not 
substitute its judgment for that of the agency as to  the weight of the 
evidence on questions of fact. 

(2) When the agency was not requiredby the provisions of this chapter or 
by other provisions of law to  base its action exclusively ona record, the court 
shall affirm the agency action unless the court finds that theaction was: 

(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
(c) made upon unlawful procedure; or 
(d) arbitrary, capricious, or an abuse of discretion. 

If the agency action is not a b e d ,  it shall be set aside, in whole or in part, 
and remanded for further proceedings as necessary. 

(3) When the agency wasrequired by the provisions of this chapter or by 
other provisions of law to issue an order, the court shall affirm the agency 
action unless the court finds that the agency's findings, inferences, conclu
sions, or decisions are: 
(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
(c) made upon unlawful procedure; 
(d) not supported by substantial evidence on the record as a whole; or 
(e) arbitrary, capricious, or an abuse of discretion. 

If the agency action is not affirmed,it shall be set aside, in whole or in part, 
and remanded for further proceedings as necessary. 

(4) Notwithstanding the provisions of subsections (2) and (3) of this 
section, agency action shall beaffirmed unless substantial rights of the 
appellant have been prejudiced. [I.C., 9 67-5279,as added by 1992, ch. 263, 
5 51, p. 783.1 

b. 

Compiler's notes. Section52 of S.L. 1992, 
ch. 263 contained a repeal and 4 53 is com
piled as 4 67-5291. 

Ci ted in: JeffersonCounty v. eastern 
Idaho Regional Medical Ctr.,-Idaho -, 883 
P.2d 1084 (Ct. App. 1994). 

Substantial Evidence. 
Where other than an advertisement in a 

local newspaper and a general survey sentto 
psychologists on currentrates,health care 

67-5280 -67-5290. [Reserved.] 

provider presentedno other documentationof 
its efforts to seek the services of a qualified 
consultant at a medicaid allowablerate, there 
was substantial, competent evidence to sup
port the hearing officer's finding that health 
care provider did not makesufficient effort to 
meet the Medicaid requirements. Boise Group 
Homes, Inc. v. State Dep't of Health & Wel
fare, 123 Idaho 908,854 P.2d 251 (1993). 

67-5291. Legislativereview of adopted rules. - The standing 
committees of the legislature may review adopted rules which have been 
published in the bulletin or in the administrative code. If reviewed, the 
standing committee which reviewed the rules shall report to the member
ship of the body its findings and recommendations concerning its review of 
the rules. If ordered by the presiding officer, the report of the committee 
shall be printed in the journal. A concurrent resolution may be adopted 
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approving the rule,or rejecting, amending or modifying the rule where it is 
determined that such ruleviolates the legislative intent of the statuteunder 
which suchrulewasmade, or where it is determined that anyrule 
previously promulgated and reviewed by the legislature shall be deemed to  
violate the legislative intentof the statute underwhich such rule wasmade. 
Where an agency submits a rule o r  part of a rule which has been adopted or 
which has repealed or amended an alreadyexistingrule, the rejection, 
amendment ormodification of the new rule by the legislaturevia concurrent 
resolution shall prevent the agency’s intended action from remaining in 
effect beyond the dateof the legislative action. It shallbe the responsibility 
of the secretary of state to  immediately notify the affected agency of the 
filing and effective date of any concurrent resolution enacted to approve, 
amend, modify, or reject an agency rule and to transmit a copy of such 
concurrent resolution to  the director of the agency for promulgation. The 
agency shall be responsible for implementing legislative intentas expressed 
in the concurrent resolution, including,as appropriate, the reinstatementof 
the prior rule, if any, in thecase of legislative rejectionof the new rule,or the 
incorporation of any legislative amendments t o  the new rule. If a rule has 
been amended or modified by the legislature, theagency shall republish the 
rule in accordance with the provisions of chapter 52, title 67, Idaho Code, 
reflecting the action takenby the legislature and the effective date thereof. 
If a rule has been rejectedby the legislature, theagency shall publishnotice 
of such rejection in the bulletin. Except as provided in section 67-5226, 
Idaho Code, with respectto temporary rules, every rule promulgated within 
the authority conferred by law, and in accordance with the provisions of 
chapter 52, title 67, Idaho Code, and made effective pursuant t o  section 
67-5224(5), Idaho Code, shall remain in full force and effect until the same 
is rejected, amended or modified by concurrent resolution, or until it expires 
as provided in section 67-5292, Idaho Code, or by its own terms. [1969, ch. 
48,3 2, p. 125; am. 1976, ch. 185, 9 2, p. 671; a m .  1979, ch. 104,(s 1,p. 250; 
am. 1979, ch. 112, 3 1,p. 356; am. 1981, ch. 243, (s 1,p. 486; am. 1985, ch. 
13, 3 2, p. 18; am. 1990, ch. 22, § 1,p. 33; am. and redesig. 1992, ch. 263, 
$ 53, p. 783; am. 1995, ch. 196, 6 3,p.686.1 

I 

Compiler’s notes. This wassection 
formerly compiled as § 67-5218 and was 
amendedandredesignated as Q 67-5291 by
0 53 of S.L. 1992,ch. 263, effective July 1, 
1993. 

Sections1-5 of S.L. 1993,ch. 394read: 
“Section 1. Except as  provided in Sections 2 
and 3 of this act, every rule, as that term is 
defined in Section 67-5201, Idaho Code, that 
would expire on July 1,1994, pursuant to the 
provisions of Subsections (1)and (2)of Section 
67-5292,IdahoCode,shallcontinuein full 
force and effect until July 1, 1995, a t  which 
time they shall expire as provided in Section 
67-5292. Idaho Code. 

“Section 2. All rules, as that termis defined 
in Section67-5201. Idaho Code which have 
been affirmatively approved, modified or 
amended by theadoption of a Concurrent 

Resolution by both the Senate and House of 
Representatives in the Second Regular Ses
sion of thefifty-secondIdahoLegislature 
shall continue in full force and effect in such 
approved modifiedor amended language until 
July 1,1995, a t  which time they shall expire 
as provided in Section 67-5292, Idaho Code. 

“Section 3. All rules, as that term is defined 
in Section 67-5201, Idaho Code, which have 
been rejected by the adoption of a Concurrent 
Resolution by both the Senate and theHouse 
of Representatives in theSecond Regular Ses
sion of the Fifty-second IdahoLegislature 
shall be null, void and of no force and effect as 
provided in Section 67-5291, Idaho Code. 

“Section 4. nothingcontainedinthisact 
shall be deemed to prohibitan agency. as that 
term is defined in Section 67-5201, Idaho 
Code, from amending rules which have been 



it 
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approving the rule,or rejecting, amending or modifying the rule where is 
determined that such ruleviolates the legislative intent of the statuteunder 
which suchrulewasmade, or where it is determined that anyrule 
previously promulgated and reviewed by the legislature shallbe deemed to 

of the statute underviolate the legislative intent which such rule wasmade. 
Where an agency submits a rule or  part of a rule which has been adopted or 
which has repealed or amended an alreadyexistingrule, the rejection, 
amendment or modification of the new rule by the legislature viaconcurrent 
resolution shall prevent the agency’s intended action from remaining in 
effect beyond the dateof the legislative action. It shallbe the responsibility 
of the secretary of state to  immediately notify the affected agency of the 
filing and effective date of any concurrent resolution enacted t o  approve, 
amend, modify, or reject an agency rule and to transmit a copy of such 
concurrent resolution to  the director of the agency for promulgation. The 
agency shall be responsible for implementing legislative intentas expressed 
in theconcurrent resolution, including,as appropriate, the reinstatementof 
the prior rule, if any, in thecase of legislative rejectionof the new rule,or the 
incorporation of any legislative amendments to  the new rule. If a rule has 
been amended or modified by the legislature, the agency shall republish the 
rule in accordance with the provisions of chapter 52, title 67, Idaho Code, 
reflecting the action taken by the legislature and the effective date thereof. 
If arule has beenrejected by the legislature, the agency shall publish notice 
of such rejection in the bulletin. Except as provided in section 67-5226, 
Idaho Code, with respect to temporary rules,every rule promulgated within 
the authority conferred by law, and in accordance with the provisions of 
chapter 52, title 67, Idaho Code, and made effective pursuant to section 
67-5224(5), Idaho Code, shall remain infull force and effect until ‘the same 
is rejected, amended or modifiedby concurrent resolution, or until it expires 
as provided in section 67-5292, Idaho Code, or by its own terms. [1969, ch. 
48,9 2, p. 125; am. 1976, ch. 185, 9 2, p. 671; am.1979, ch. 104,0 1,p. 250; 
am. 1979, ch. 112, 0 1,p. 356; am. 1981, ch. 243, 9 1,p. 486; a m .  1985, ch. 
13, 0 2, p. 18; am. 1990, ch. 22, 3 1, p. 33; am. and redesig. 1992, ch. 263, 
0 53, p. 783; am. 1995, ch. 196, 3 3, p. 686.1 

Compiler’s notes. Thissection was 
formerly compiled a s  9 67-5218 and was 
amendedandredesignated as 8 67-5291 by 

53 of S.L.1992. ch. 263, effective July 1, 
1993. 

Sections 1-5 of S.L.1991, ch. 394read: 
‘Section 1. Except a s  provided in  Sections 2 
and 3 of this act, every rule, as that term is 
defined in Section 67-5201, Idaho Code, that 
would expire on July 1,1994, pursuantto the 
provisions of Subsections (1)and (2)of Section 
67-5292. IdahoCode,shallcontinuein full 
force and effect until July 1, 1995, a t  which 
time they shall expire as provided in Section 
67-5292. Idaho Code. 

“Section 2. All rules, as that termis defined 
in Section67-5201. Idaho Code which have 
been affirmatively approved, modified or 
amended by theadoption of a Concurrent 

Resolution by both the Senate and House of 
Representatives in the Second Regular Ses
sion of the Fifty-second IdahoLegislature 
shall continue in full force and effect in such 
approved modified or amended language until 
July 1, 1995. a t  which time they shall expire 
as provided in Section 67-5292, Idaho Code. 

“Section 3. All rules, as that term is defined 
in Section 67-5201, Idaho Code, which have 
been rejected by the adoption of a Concurrent 
Resolution by both the Senate and theHouse 
of Representatives in theSecond Regular Ses
sion of the Fifty-second IdahoLegislature 
shall be null, void and of no force and effect as 
provided in Section 67-5291, Idaho Code. 

“Section 4. nothingcontainedinthisact 
shall be deemed to prohibitan agency. as that 
term is defined in Section67-5201, Idaho 
Code, from amending rules which have been 

l 
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continued in full force and effect until Ju ly  1. 
1995, pursuant to Section 1and 2 of this act, 
according to the procedures containedin 
Chapter 52, Title 67, Idaho Code. Sothing 
contained in this act shall endow any admin
istrative rule containedin full force and effect 
under this act withany more legal stature 
than that of an administrative rule. nothing 
contained in this act shall be deemed to be a 
legislative approval of any rule whose force 
and effect has been extended by this act. and 
nothingcontainedhereinshallconstitute a 
legislative findingthat any of the ruleswhose 
force and effect has been extended hereunder 
are consistent with the legislative intent of 
the statute(s) pursuant to which they were 
promulgated. 

“Section 5. The provisions of this act are 
herebydeclaredto be severableand if any 
provision of this act or the applicationof such 
provision toanypersonorcircumstance is 
declared invalid for any reason, such declara
tion shall not affect the validityof remaining 
portions of this act.“ 

Sections 1-5 of S.L. 1993, ch. 342 read: 
“Section 1. Except as  provided in Sections2 

and 3 of this act, every‘ rule. as that term is 
defined in Section 67-5201, Idaho Code, that 
would expire on July 1,1993, pursuant to the 
provisions of Subsections (1) and (2) of Sec
tions 67-5219 [now $ 67-32921 and 67-5292, 
Idaho Code, shall continue in full force and 
effect until July 1, 1994, a t  which time they 
shall expire as provided in Sections 67-5219 
inow $ 67-52921 and 67-5292, Idaho Code. 

“Section 2. All rules. as that termis defined 
in Section 67-5201. Idaho Code, which have 
beenaffirmatively approved, modified or 
amended by the adoption of a Concurrent 
Resolution by both the Senate and House of 
Representatives in the First Regular Session 
of the Fifty-second IdahoLegislatureshall 
continue In full force and effect in such ap
proved, modified or amended language until 
July 1, 1994, at  which time they shall expire 
as provided in Sections 67-5219 [now $ 67
53921 and 6‘i-5292. Idaho Code. 

“Section 3. All rules, as that term isdefined 
in Section 67-5201, Idaho Code, which have 
been rejected by the adoption of a Concurrent 
Resolution by both the Senate and the House 
of Representatives in the First Regular Ses
sion of the Fifty-second IdahoLegislature 
shall be null, void and of no force and effect as 
provided in Sections 67-5216 [now 9 67-52911 
and 67-5291, Idaho Code. 

sect ion 4. Nothingcontainedinthisact 
shall be deemed to prohibit an agency, as that 
term is defined in Section 67-5201, Idaho 
Code, from amending rules which have been 
continued in full force and effect until July 1, 
1994, pursuant to Sections 1and 2 of this act, 
according to the procedures contained in 
Chapter 52. Title 6 i .  Idaho Code.Nothing 

contained in this act shallendow any admin
istrative rule continued infull force and effect 
under this actwithanymore legal stature 
than that of an administrative rule. Nothing 
contained in this act shall be deemed to be a 
legislativeapproval of any rule whoseforce 
and effect has been extended by this act, and 
nothingcontainedhereinshallconstitute a 
legislative finding that anyof the ruleswhose 
force and effect has been extended hereunder 
are consistent with the legislative intent of 
the statute(s) pursuant to which theywere 
promulgated.

“Section 5. The provisions of this act are 
hereby declared to be severable and if any 
provision of this actor the application of such 
provision to anypersonorcircumstance is 
declared invalidfor any reason, such declara
tion shall notaffect the validityof remaining 
portions of this act.” 

Section 52 of S.L.1992, ch. 263 contained a 
repeal and 0 51 is compiled as  $ 67-5279. 

Section 2 of S.L.1993, ch. 196 is compiled 
as  8 67-5226. 

analysis 


Authority of agency.
Concurrent resolution. 
--Required contents. 
Constitutionality. 
Legislative approval advisory. 
Purpose. 
Rejection of rules. 

Authority of Agency. 
An agency must be acting within thegrant 

of its authorityfor this .section to apply; 
accordingly, where the public Utilities Com
mission was found to be without specific stat
utoryauthoritytopromulgateintervenor 
funding rulesallowing costs and attorney fees 
in proceedings under the Public utility Reg
ulatory Policies Act, 16 U.S.C.A. $ 2601, the 
failure of the legislature to object to the pro
mulgation was an irrelevant consideration in 
determining the validity of the rules. Idaho 
Power Co. v. Idaho Pub. UtiIs. Comm’n, 102 
Idaho 744, 639 P.2d 442 (1981). 

Concurrent Resolution. 
The use of a concurrent resolution, as pro

vided for in this section, does not bestow any 
greater dignity, power or authority on a con
current resolution other than thatprovided in 
this section for rejecting a rule or regulation. 
Mead v. Amell, 117 Idaho 660, 791 P.2d 410 
i1990). 

-Required Contents. 
Where, conspicuously absent from a concur

rent resolution rejectinganddeclaringnull 
and void, and of no force and effect, adminis
trative rules and regulations regarding Indi . .vidual/subsurface Sewage Disposal Systems, 
was any statement that the regulations were 

I 
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violative of legislative intent, said resolution granted pursuant to  6 67-5217 and this sec
did not satisfy the requirements of this sec- tion, has merely a nonbinding advisory effect 
tion and wasanullity.Mead v. Amell. 117 upon the Supreme Court in its resolution of 
Idaho 660, 791 P.2d 410 (1990). legal issues; to permit the legislature to de-
Constitutionality. cide what administrative rules do or do not 

Both the Administrative ProcedureAct and conflict with statutory law would constitute 
this section were created in the constitution- an abrogation of the judicial power in viola
ally mandated manner. Mead v. Amell.117 tion of Const.. Art 2, $ 1and Art. 5, §$ 2 and 
Idaho 660,791 P.2d 410 (1990). 13. Holly Care Centerv. State, Dep't of Emp., 

The condition enunciated in this section is 110 Idaho 76. 714 P.2d 45 (1986). 
that the rules which the legislature has dele
gatedtheauthority to promulgate comply Purpose. 
with thelegislativeintent of theenabling The legislature in enacting Q 67-5217 and 
statute, and thisconditioned grant of author- this section has attemptedto give to itself the 
ity is consistent with the principle of separa- powerboth to review administrativerules 
tion of powers as set  forth in Const., Art. 2, and to approve, modify, or to vetothem as the 
0 1, astheseactsrelatetotheexecutive case maybe. Holly Care Centerv. State, Dep't 
department. Mead v. Amell, 117 Idaho 660, of Emp., 110 Idaho 76, 714 P.2d 45 (1986). 
791 P.2d 410 (1990). 

Thissectionwascreated in theconstitu- Rejection ofRules. 
tionallymandatedmannerand is substan- This section makes clear that the legisla

of Const., A r t .  2, turehasreservedunto itself the power totively proper under the terms 

5 1,in that it does not permit the exerciseof reject an administrative rule or regulation as 

power by the legislature in rejecting rules or part of the statutory process and this reser

regulations properly belonging to the execu- vation is not an  intrusion on the judiciary's

tive or the judiciary. Mead v. Amell. 117 Idaho constitutionalpowers. Mead v. Amell. 117 

660,791P.2d 410 (1990). Idaho 660,791 P.2d 410 (1990).


Thissection, as torescinding rulesand Opinions of Attorney General. A nutri

regulationspursuantthereto,isconstitu- ent management plandeveloped by the Idaho

tional, however, this is notto suggest that all Department of Health and Welfare pursuant

such legislative statutory reservations or re- to 8 39-105 issubject to legislativereview

actions of rules orregulations pursuant pursuant to P§ 67-5223 and this section and
theretoarenecessarilyconsistentwiththe further, the limitationon authority grantedto
separation of powers broad authority
principles. Mead v. thedepartmentand theAmell, 117 Idaho 660. 791 P.2d 410 (1990). grantedtheboardsupportsthe conclusion 

Legislative Approval  Advisory. that theplan is subjectto review by the board. 
Any legislative approval of a rule, which is 0.4G 94-2. 

67-5292. Expiration of administrative rules. - (1) Notwithstand
ing any other provision of this chapter to the contrary, every rule adopted 
after June 30, 1990, shall automatically expire on July 1of the following 
year unless such rule is extended by statute. Extended rules shall then 
continue t o  expireannuallyonJuly 1 of each succeeding yearunless 
extended by statute in each such succeeding year. 

(2) All rules adopted prior to  June 30, 1990, shall expireon July 1,1991, 
unless extended by statute. Thereafter, any such ruleswhich are extended 
hall then continue to expire annually on July 1of each succeeding year 
nless extended by statute in each succeeding year. 
(3)  Rules adopted pursuant to this chapter may beextended in whole or 

1 part. When any partof an existing ruleis amended, then that entire rule 
la11 be subject t o  the provisions of this section. 
(4) Thissection is a critical andintegral par t  of this chapter. If any 
rtion of this section or the application thereof to any person or circum
mceis held invalid, the invalidity shall 'be deemed to affect all rules 
opted subsequent to theeffective date of this act and such rules shall be 

null, void and of no further force and effect. [I.C., $ 67-5219, as 
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added by 1990, ch. 22, 9 2, p. 33; am. and redesig. 1992, ch. 263, 3 54, p. 
7 8 3 .J 

Compiler’s notes. This section was for
merly compiled as 8 67-5219 andwas 
amended andredesignated as 8 67-5292 by
Q 64 of S.L. 1992,ch.263,effective July 1, 
1993. 

Sections1-5 of S.L. 1994,ch.394read: 
“Section 1. Except as provided in Sections 2 
and 3 of this act, every rule, as that term is 
defined in Section 67-5201, Idaho Code, that  
would expire on July 1,1994, pursuant to the 
provisions of Subsections (1)and (2)ofSection 
67-5292, Idaho Code, shallcontinuein full 
force and effect until July 1, 1995, at which 
time they shall expire as provided in Section 
67-5292, Idaho Code. 

“Section 2. All rules, as that termis defined 
in Section 67-5201, Idaho Codewhichhave 

affirmatively modifiedbeen approved, or 

amended by the adoption of a Concurrent 

Resolution by both the Senate and House of 

Representatives in the Second Regular Ses

sion of the Fifty-second IdahoLegislature 

shall continue in full force and effect in such 


‘ tion shall not affect the validity of remaining
portions of this act.” 

approved modified or amended language until 
July 1,1995, at which time they shall expire 
as provided in Section 67-5292, Idaho Code. 

“Section 3. All rules as that termis defined 
in Section 67-5201, Idaho Code, which have 
been rejected by the adoption of a Concurrent 
Resolution by both the Senate and the House 
of Representatives in the Second Regular Ses
sion of the Fifty-second IdahoLegislature 
shall be null, void and of no force and effect as 
provided in Section 67-5291, Idaho Code. 

”Section 4. Nothingcontainedinthisact 
shall be deemed to prohibit anagency, as that 
term isdefined inSection 67-5201, Idaho 
Code, from amending rules which have been 
continued in full force and effect until July 1. 
1995, pursuant to Section 1 and 2 of this act, 
accordingto the procedurescontained in 
Chapter 52. Title 6 i ,  Idaho Code. Sothing 
contained in this act shall endow any admin
istrative rule contained infull force and effect 
underthisactwithanymore legal stature 
than that of an administrative rule. Nothing 
contained in this act shall be deemed to  be a 
legislative approval of any rule whose force 
and effect has been extended by this act, and 
nothingcontainedhereinshallconstitute a 
legislative finding that anyof the ruleswhose 
force and effect has been extended hereunder 
are consistentwith the legislative intent of 
thestatute(s)pursuant to which theywere 
promulgated. 

“Section 5. Theprovisions of this act are 
herebydeclaredto be severable and if any 
provision of this act or theapplication of such 
provision to any  person or circumstance is 
declared invalid for any reason, such declara-

Sections 1-5 of S.L.1993, ch. 312 read: 
“Section 1.Except as provided in Sections 2 

and 3 of this act, every rule, as that term is 
defined in Section 67-5201, Idaho Code, that 
would expire on July 1, 1993, pursuant to the 
provisions of Subsections (1)and (2) of Scc
tions 67-5219 [now 6 67-52921 and 67-5292, 
IdahoCode, shall continue in full force and 
effect until July 1, 1994, at which time they 
shall expire as provided in Sections 67-5219 
[now § 67-52921 and 67-5292. Idaho Code. 

”Section 2. All rules, as that termis defined 
in Section 6i-5201, Idaho Code, which have 

affirmativelybeen approved, modified or 
amended by the adoption of a Concurrent 
Resolution by both the Senate and House of 
Representatives in the First Regular Session 
of the Fifty-second Idaho Legislatureshall 
continue in full force and effect in such ap
proved, modified or amended language until 
July 1, 1994, at which time they shall expire 
as providedinSections67-5219 [now $ 67
52923 and 67-5292, Idaho Code. 

“Section 3. All rules, as that term isdefined 
in Section 6’7-5201, Idaho Code, which have 
been rejected by the adoption of a Concurrent 
Resolution by both the Senate and the House 
of Representatives in the First Regular Ses
sion of the Fifty-second IdahoLegislature 
shall be null, void and of no force and effect as 
provided in Sections 67-5218 (now Q 67-52911 
and 6i-5291. Idaho Code. 

“Section 4. Nothingcontainedin this act 
shall be deemed to prohibit an  agency, as that  
termis defined inSection67-5201,Idaho 
Code, from amending rules which have been 
continued in full force and effect until July 1. 
1994, pursuant to Sections 1and 2 of this act, 
accordingto the procedurescontainedin 
Chapter52, Title 67. IdahoCode. Nothing 
contained in this act shall endow any admin
istrative rulecontinued in full force and effect 
under this act with anymore legal stature 
than that of an administrative rule. Nothing 
contained in this act shall be deemed to be a 
legislative approval of any rule whose force 
and effect has been extended by this act, and 
nothingcontainedherein shallconstitute a 
legislative finding that any of the ruleswhose 
force and effect has been extended hereunder 
are consistent with thelegislative intent of 
the statute(s) pursuant to whichtheywere 
promulgated. 

“Section 5 .  The provisions of this act are 
herebydeclared to be severableand if any 
provision of this actor the application of such 
provision to any person or circumstance IS 
declared invalid for any reason. such declara-

i 
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tion shall not affect the validity of remaining 
portions of this act.” 

Section 60 of S.L. 1992, ch. 263 read: 
‘(1)Prior to May 1.1993, every agency shall 

deposit with the coordinator a copy, either in 
printed or electronic media form as the coor
dinator may prescribe, together witha proper 
index, certified by the executive officer, chair
man or secretary of the agency, of all admin
istrative rules adopted by the agency which 
are in effect or which will be in effect on July
1, 1993, in default of which such administra
tive rules shall become invalid. 

“(2)Idahoadministrativerules as pub
lishedshall be the codification specified in 
section 67-5204, Idaho Code. Publication of 
administrative rules may be commenced by 
the publication of individual titles or parts 
thereof of the manuscripts of administrative 
rulesheretofore filed with the state law li
brary.Except as otherwiseprovidedinthis 
section,suchmanuscripts of rules, as so 
amended and supplemented, shallbe deemed 
the initial agency text of such rules for the 
purposes of this act.” 

Section 61 of S.L. 1992, ch. 263 read: 
“(1)Subsection (1)of section 60 of this act 

shall be in full force and effect on and after 
July 1,1992, and additionally, the state audi
tor is authorized to appoint an administrative 
rulescoordinator as soon aspracticalafter 
July 1, 1992, and to declare such other sec
tions of this actin full force and effect prior to 
)Jjuly 1, 1993, as  isnecessarytoeffect an 
orderlypublication of bulletins and the ad
ministrative code as soon after July 1, 1993. 
as possible. 

“(2)All other sections of this act shallbe in 
full force and effect on and after July 1, 1993. 
Any rules and regulations in effect on June 
30. 1993,andruleswhicharepromulgated 
between July 1,1993. and the publication of 
the Idaho administrativecode. shall be in full 
force and effect untilsuchadministrative 
rules are published by the coordinator.” 

Chapter 317 of S.L. 1992 read: 
s e c t i o n  1.Except as  provided in Sec

tions 2 and 3 of this act. every rule, as that 
term is defined in section67-5201.Idaho 
Code, that would expire on July 1. 1992. 
pursuant to the provisions of subsections (1) 
and (2) of section 67-5219. Idaho Code, shall 
continue in full force and effect until July 1. 
1993. at  which timetheyshallexpire as 

provided in section 67-5219, Idaho Code. 
“SECTION 2. All rules asthattermis 

defined in section 67-5201, Idaho Code, which 
have not been affirmatively approved, modi
fied or amended by the adoption of a concur
rent resolution by both the senate and house 
of representatives in the second regular ses
sion of the fifty-first legislature shall continue 
infullforce and effect in suchapproved, 
modified or amended language until July 1, 
1993, at whichtimetheyshallexpire as  
provided in section 67-5219, Idaho Code. 

“SECTION 3. All rules as t h a t  t e r n  is 
defined in section 67-5201,Idaho Code, which 
have been rejected by the adoption of a con
current resolution by both the senate and the 
house of representatives in the second regular 
session of the fifty-first legislature shall be 
null, void and of no force and effect as  pro
vided in section 67-5218, Idaho Code. 

“SECTION 4. nothing contained in this act 
shall be deemed to prohibit an agency as that 
term is defined in section 67-5201,Idaho 
Code, from amending rules which have been 
continued in full force and effect until July 1, 
1993, pursuantto sections 1and 2 of this act, 
accordingto the procedurescontainedin 
chapter 52, title 67, IdahoCode. Nothing 
contained in this act shall endow any admin
istrative rule continued in fullforce and effect 
under this act with any more legal stature 
than that of an administrative rule. Nothing 
contained in this act shall be deemed to be a 
legislative approval of any rule whose force 
and effect has been extended by this act and 
nothingcontainedhereinshallconstitutea 
legislative findingthat anyof the ruleswhose 
force and effect has been extended hereunder 
are consistent with the legislative intent of 
thestatute(s)pursuant to which they were 
promulgated. 

“SECTION 5. The provisions of this act are 
herebydeclared to be severableand if any 
provision of this act or the applicationof such 
provision to any person or circumstanceis 
declared invalid for any reason, such declara
tion shall not affect the validity of remaining 
portions of this act.” 

Section 55 of S.L. 1992. ch. 263 is compiled 
as 4 33-105. 

S.L. 1990, ch. 22, became law effective Feb
ruary 22,1990, without the governor’s signa
ture. 
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CHAPTER 53 


PERSONNEL SYSTEM 


section section 

7-5301. Establishment of personnel com- Definitions.67-5302. 
mission and declarationof pol- 67-5303. Application to stare employees. 
icy. 67-5303A. [Repealed.] 



below: 

ASC. Human  

IDAPA 16 ATTACHMENT V to
TITLE 03 

Chapter 09 ATTACHMENT 4.19-D 


J RULES GOVERNING MEDICAL ASSISTANCE 


000. LEGAL AUTHORITY. Pursuant to Section 56-202(b), Idaho Code the Idaho 

Legislature has delegated to the Department of Health andewelfare the res on 

si81sibility to establish and enforce such rules andregulations and such methods 

o f  administration as ma be necessary or proper to administer public assis 

tance programs within the state of Idaho. Pursuant to section56-203(g), Idaho

CodetheIdahoLegislaturehasempoweredthe-Departmenttodefinepersons 

entitled to medical ass1 stance i n  such-terms aswill meet the requirements for 

federalfinancialparticipation in medicalassistancepayments.(11-10-81) 

001. TITLE AND SCOPE. (7-1-93) 


01. Title. These rules are-to be cited as idaho Department of Health 

and Welfare Rules and regulation Title Governin 

medical Assistance Program. 

3, Chapter 9, Rules the 

(11-?0-81) 


,02. Scope. Pursuant to .Section 56;203(i) .Idaho Code, theserulesXIXset forth general provisions regarding the administration of the Title
MedicalAssistanceProgramwithinthestateofIdahoandIdentifies-the 
amount, duration and scope of care and services to be purchased as medical
assistance on behalf of needy eligible individualsAll goods and services not
specifically included in this chapter are excluded from coverage under Medical
Ass1 stance. (9-1-82) 
002. POLICY. It is the policy of the Department, as provided in-accordance 

withsection 56-209(b), ?dah0Code,thatmedicalassistancewillbemade

available to all recipients of old-age assistance aid to dependent children,

aid to the blind, aid to the permanently 

Act. (11-10-81)
covered the security 
and-totally disabled, and other per 


sons by TITitle XIX of Social 

003.DEFINITIONS,Forthepurposesoftheserules,thefollowinterms 

(1?-10-81)
will be 
defined as used, 


01. abortion The medical procedure necessary for the termination of 
pregnancy endangering the life of .  t e woman, or the result of rape or incest, 
or determined to be medically necessary i n  order to save the health of the 
woman; these rules are effective retroactively from October 1, 1993. (2-17-94)

i 
02. AccessUnit Access to Care-Coordination, Evaluation, 


Services and Supports. transdivisional unit located-In the 

regional
developmental the responsibilityof

determining eligibility, qualityand developing
resources 
forservices with developmental d i s 
abilities. (10-1-94)T 


03. Ambulatory Surgical Center. Any distinct entity that .operates
exclusiveforthe.purpose o f  providing surgical 

U . S .  Department ofrequiring hospitalization, and which is certified by the
servicestopatientsnot 

as Health (9-30-84)
an servicesand 


04. B i l l .  The-itemizedcostof all servicesprovidedtoone 

recipient on a single claim form. 


05. Bureau. The Bureau of Medicaid policy andReimbursementwithin 

the division of Welfare, Idaho Department of health 
and Welfare which has the
responsibility for administration o f  the medical Assistance Program for the 
state of Idaho. (8-1-92) 

06. Bureau of Systems and operations. A Bureau of the Division of 

We1 farecharged with the responsibility of investigation and seeking prosecu

tion of
involvingcases y8-1-92)
fraud.medicaid 


07 Buy-In Coverage. The amount the State pays for Part B of Title CXVIII on behalf of theA/R. (11-10-81) 
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Proceedings  

DHW-AD78,  

appeal  

"Adjustment  
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08. Category I Sanctions.Lesssevereadministrativesanctions,

which 	 can be employed concurrently whichneither require notification nor are 

to
unlessallowed. (11-10-81)
specifically 


09. Category II Sanctions. Severe administrative sanctions which are

appealable as provided for i n  Idaho department of Health and Welfare Rules,

Title 5, Chapter 3, Sections 301., et seq., Rules governing Contested Case


and
Declaratory Rulings. (10-1-94)T 


10.CentralOffice.Theadministrativeheadquartersfortheidaho
Department of Health and Welfare which are located i n  the State Office Build
ing (State Towers) , 450 West State Street, Boise, Idaho 83720. (11-10-81) 

11. Claim. An itemized b i l l  for services rendered to one 1) recipi
ent by a provider submitted on any of the following Department c!aim forms

(11-10-81 j 

by be
the prescribed 


b .  

c. 


d. 


e. 


f. 


g. 


h. 


DHW PH 3-80, "Physician Invoice" or such other claim form asma

Departmen!; or (11-10-8131 


DHW 03-80, Claim"; (11-10-81)
"Title XIX Pharmacy or 
Request"; (11-10-81)or 


DHW OP REV 4-80, "Hospital Out-patient"; or 

(11-10-81) 

DHW 1P 3-80, In-patient"; (11-10-81)"Hospital or 


DHW 0137, Denti st's Statement";
"Attending or (11-10-81) 


DHW NH 3-80, Home or
"Nursing
Statement"; (11-10-81) 


HW-0034"ConsentForm"forsterilizationprocedures. (11-10-81) 


12. Collateral Contacts. Contacts made with 

ately qualified treatment 

a primary relationship to the
a parent, guardian, or 

phy
patient by an appropriother individual having 
professional. The contact must be ordered by a

sician contained i n  the treatment plan directed at the medical treatmen . o f  Ithepatient,anddocumented I n  theprogressnotesorcontinuousservice 
(10-6-88) irecord. 

pregnancy. 
13. Contraception.Theprovisionofdrugsordevicestoprevent 

(1-16-80) 


(DHW) I 14. Department. The State of Idaho Department of Health and Welfare
(11-10-81) 

We1 
15. Director. The Director of the Idaho Department of Health 

(11-10-81)
and


fare. 


16. Durable
Medical Equipment 
repeated use. 

other

prosthetics or orthotics which can-withstand

(DME). Equipment than 

y one or moreindl

vidual, is primarily and customarily used to serve a medical purpose, i s  gen
erally not useful to o f  an Illness or injury 

for the
I S

appropriatefor.use 
a person i n  the absence 

I S  reasonable and necessary
711-1-86)
treatment 

i n  thehome,and 
a MA recipient.
of an Illness or injury
for 


17. Educational Services. Services which are provided i n  buildings,

rooms or areas designated or used as a school or as educational facilities 

which are provided during the specific hours and time periods I n  which the

educational instruction takes lace i n  thenormalschooldayandperiodof

time for these students- and which are included i n  the individual educational

plan for .the recipient or required by federal and state educational statutes 

or regulations; are not related services as listed i n  Section 120.; and such 
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